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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see the
announcement on the inside cover of this issue.

Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 790

Description of NCUA; Requests for
Agency Action

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule.

SUMMARY: The NCUA Board amends its
rules to state that the Executive Director
and the General Counsel report to the
NCUA Board. The purpose of the rule is
to enhance the organization and
operations of NCUA.

DATES: Effective on December 11, 1997.

ADDRESSES: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428.

FOR FURTHER INFORMATION CONTACT:
Robert M. Fenner, General Counsel,
Office of the General Counsel, at the
above address or telephone (703)518—
6540. E-mail questions may be sent to
ogcmail@ncua.gov.

SUPPLEMENTARY INFORMATION: Part 790 of
NCUA Rules and Regulations, 12 CFR
Part 790, describes the organization of
NCUA'’s central and regional offices,
and sets forth the places and method of
obtaining information from NCUA. Prior
to this amendment, § 790.2(b)(7) and
§790.2(b)(8) did not state specifically to
whom the Executive Director and the
General Counsel report. Accordingly,
the above sections are amended to
provide that the Executive Director and
the General Counsel report to the NCUA
Board.

Immediate Effective Date

Because these amendments concern
the organization of NCUA, prior notice
and comment are not required by 5
U.S.C. 553. These amendments are
effective upon publication in the
Federal Register.

Regulatory Procedures
Regulatory Flexibility Act

NCUA certifies that part 790 will not
have a significant impact on a
substantial number of small credit
unions. Accordingly, a regulatory
flexibility analysis is not required. The
rule affects internal NCUA operations
only. Thus, it will not result in any
additional burden for regulated
institutions. The purpose of the rule is
to enhance the organization and
operations of NCUA.

Paperwork Reduction Act

The amendments to the rule do not
contain any collection of information
requirements pursuant to the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 12612

Part 790 only applies to NCUA and
the NCUA Board. Accordingly, NCUA
has determined that the rule will not
have a substantial impact on the states
or state interests. Further, the rule will
not preempt provisions of state law or
regulations.

List of Subjects in 12 CFR Part 790

Organization and functions
(Government agencies).

By the National Credit Union
Administration Board on December 2, 1997.
Becky Baker,

Secretary to the Board.

Accordingly, NCUA amends 12 CFR
part 790 as follows:

PART 790—DESCRIPTION OF NCUA,;
REQUESTS FOR AGENCY ACTION

1. The authority citation for part 790
is revised to read as follows:

Authority: 12 U.S.C. 1766, 1789, 1795f.

2. Section 790.2 is amended by
adding a new sentence before the
existing first sentence of paragraphs
(b)(7) and (b)(8) to read as follows:

§790.2 Central and regional office
organization.
* * * * *

(b) * X *
(7) Office of the Executive Director.

The Executive Director reports to the
entire NCUA Board. * * *

(8) Office of the General Counsel. The
General Counsel reports to the entire
NCUA Board. * * *

* * * * *
[FR Doc. 97-32326 Filed 12—-10-97; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL HOUSING FINANCE BOARD
12 CFR Part 934

[No. 97-77]

RIN 3069-AA70

Authority To Approve Federal Home
Loan Bank Bylaws

AGENCY: Federal Housing Finance
Board.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is adding a new
provision to its regulation on Federal
Home Loan Bank (FHLBank) operations
to devolve responsibility for approving
FHLBank bylaws or amendments
thereto, subject to certain conditions,
from the Finance Board to the boards of
directors of the FHLBanks. The rule is
part of the Finance Board’s continuing
effort to devolve management and
governance responsibilities to the
FHLBanks and is consistent with the
goals of the Regulatory Reinvention
Initiative of the National Performance
Review.

DATES: The interim final rule will
become effective on January 12, 1998.
The Finance Board will accept
comments on the interim final rule in
writing on or before January 12, 1998.

ADDRESSES: Mail comments to Elaine L.
Baker, Secretary to the Board, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.
Comments will be available for public
inspection at this address.

FOR FURTHER INFORMATION CONTACT:
Amy R. Maxwell, Compliance
Assistance Division, Office of Policy,
202/408-2882, or Janice A. Kaye,
Attorney-Advisor, Office of General
Counsel, 202/408-2505, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.
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SUPPLEMENTARY INFORMATION:
l. Statutory and Regulatory Background

Subiject to the approval of the Finance
Board, section 12(a) of the Federal
Home Loan Bank Act (Bank Act)
authorizes the board of directors of each
FHLBank to “prescribe, amend, and
repeal by-laws, rules, and regulations
governing the manner in which its
affairs may be administered.” 12 U.S.C.
1432(a). Currently, no Finance Board
regulation or policy addresses
specifically the process by which the
Finance Board evaluates and approves
FHLBank bylaws or amendments
thereto.

From the establishment of the Finance
Board in 1989 until the present, Finance
Board staff has reviewed proposed
FHLBank bylaws and bylaws
amendments to ensure that they are
consistent with applicable statutes,
regulations, and Finance Board policies.
Pursuant to delegated authority, the
Associate Director of the former District
Banks Secretariat, and, after that
position and office were eliminated, the
Managing Director of the Finance Board,
approved FHLBank bylaws or bylaws
amendments upon the recommendation
of staff. See Federal Home Loan Bank
Board Resolution No. 21,526 (Apr. 4,
1968) (rescinded by Finance Board
Resolution No. 97-76 (Dec. 1, 1997));
Finance Board Chairperson’s Order No.
95-OR-6 (Oct. 10, 1995).

The Finance Board believes the
FHLBanks should have broad discretion
to manage their affairs, including the
authority to approve bylaws and
amendments thereto. Accordingly, as
part of the Finance Board’s continuing
effort to devolve management and
governance responsibilities to the
FHLBanks, the interim final rule
transfers the authority to approve
FHLBank bylaws and bylaws
amendments, subject to certain
conditions, from the Finance Board to
the boards of directors of the FHLBanks.

I1. Analysis of the Interim Final Rule

The Finance Board is proposing to
add a new section, designated as
§934.16, to its regulation on FHLBank
operations. Section 934.16 devolves
responsibility for approving FHLBank
bylaws and amendments thereto, subject
to certain conditions, from the Finance
Board to the boards of directors of the
FHLBanks. The rule authorizes the
board of directors of each FHLBank to
prescribe, amend, or repeal bylaws
governing the manner in which the
FHLBank administers its affairs without
the prior approval of the Finance Board
provided that the bylaws or bylaws
amendments are consistent with

applicable statutes, regulations, and
Finance Board policies. The Finance
Board will ensure that FHLBank bylaws
are legally unobjectionable through the
examination process.

111. Notice and Public Participation

The Finance Board finds that the
notice and comment procedure required
by the Administrative Procedure Act is
unnecessary, impracticable, and
contrary to the public interest in this
instance because the change made by
the interim final rule is technical in
nature and applies only to the
FHLBanks. See 5 U.S.C. 553(b)(3)(B).
Nevertheless, because the Finance
Board believes public comments aid in
effective rulemaking, it will accept
written comments on the interim final
rule on or before January 12, 1998.

IV. Regulatory Flexibility Act

The Finance Board is adopting this
amendment to part 934 in the form of
an interim final rule and not as a
proposed rule. Therefore, the provisions
of the Regulatory Flexibility Act do not
apply. See 5 U.S.C. 601(2), 603(a).

V. Paperwork Reduction Act

This interim final rule does not
contain any collections of information
pursuant to the Paperwork Reduction
Act of 1995. See 44 U.S.C. 3501 et seq.
Consequently, the Finance Board has
not submitted any information to the
Office of Management and Budget for
review.

List of Subjects in 12 CFR Part 934

Federal home loan banks, Securities,
Surety bonds.

Accordingly, the Federal Housing
Finance Board hereby amends part 934,
chapter IX, title 12 of the Code of
Federal Regulations as follows:

PART 934—OPERATIONS OF THE
BANKS

1. Revise the authority citation for
part 934 to read as follows:

Authority: 12 U.S.C. 1422a, 1422b, 1431(g),
1432(a), and 1442.

2. Add 8934.16 to read as follows:

§934.16 Approval of Bank bylaws.

The board of directors of a Bank may
prescribe, amend, or repeal bylaws
governing the manner in which the
Bank administers its affairs without the
Board'’s prior approval provided that the
bylaws or amendments are consistent
with applicable statutes, regulations,
and Board policies.

Dated: December 3, 1997.

By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairperson.

[FR Doc. 97-32207 Filed 12—-10-97; 8:45 am]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-46—AD; Amendment
39-10240; AD 97-20-13]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland Model EC135 P1 and T1
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
97-20-13 which was sent previously to
all known U.S. owners and operators of
Eurocopter Deutschland Model EC135
P1 and T1 helicopters by individual
letters. This amendment is prompted by
the discovery of cracks on the stator
blades of the fenestron tail rotor (tail
rotor). The actions specified by this AD
are intended to prevent failure of the tail
rotor and subsequent loss of control of
the helicopter.

DATES: Effective December 29, 1997, to
all persons except those persons to
whom it was made immediately
effective by priority letter AD 97-20-13,
issued on September 25, 1997, which
contained the requirements of this
amendment.

Comments for inclusion in the Rules
Docket must be received on or before
February 9, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 97-SW-46—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard Monschke, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5116, (817) 222-5961.
SUPPLEMENTARY INFORMATION: On
September 25, 1997, the FAA issued
priority letter AD 97-20-13, applicable
to Eurocopter Deutschland Model
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EC135 P1 and T1 helicopters, which
requires immediate and daily repetitive
inspections of the stator blades for
cracks in the stator hub area. If this
visual inspection reveals a crack, a dye-
penetrant inspection is required. Also,
within 400 hours time-in-service (TIS)
after the effective date of this AD, and
thereafter, at intervals not to exceed 400
hours TIS, a dye-penetrant inspection
for cracks is required. If any of the
inspections reveal cracked stator blades,
each crack must be stop-drilled. If any
of the inspections reveal cracks on a
stator blade with a total crack length of
15mm or longer, or if cracks are found
on more than 3 stator blades, the
affected blades must be replaced with
airworthy blades prior to further flight.
That action was prompted by the
discovery of cracks on the stator blades
of the tail rotor. This condition, if not
corrected, could result in failure of the
tail rotor and subsequent loss of control
of the helicopter.

Since the unsafe condition described
is likely to exist or develop on other
Eurocopter Deutschland Model EC135
P1 and T1 helicopters of the same type
design, the FAA issued priority letter
AD 97-20-13 to prevent failure of the
tail rotor and subsequent loss of control
of the helicopter. The AD requires,
before further flight, and thereafter,
before the first flight of each day,
visually inspecting the stator blades in
the stator hub area. If this visual
inspection reveals a crack, a dye-
penetrant inspection is required. Also,
within 400 hours TIS after the effective
date of this AD, and thereafter, at
intervals not to exceed 400 hours TIS,

a dye-penetrant inspection for cracks is
required. If any of the inspections reveal
cracked stator blades, each crack must
be stop-drilled. If any of the inspections
reveal cracks on a stator blade with a
total crack length of 15mm or longer, or
if cracks are found on more than 3 stator
blades, the affected stator blades must
be replaced with airworthy stator blades
prior to further flight.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on September 25, 1997 to
all known U.S. owners and operators of
Eurocopter Deutschland Model EC135
P1 and T1 helicopters. These conditions
still exist, and the AD is hereby
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-SW-46—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

97-20-13—Eurocopter Deutschland:
Amendment 39-10240. Docket No. 97—
SW-46-AD.
Applicability: Model EC135 P1 and T1
helicopters, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the tail rotor and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Before further flight, and thereafter
before the first flight of each day, visually
inspect all stator blades in the stator hub area
for cracks (see Figure 1). Inspect the stator
blades in the areas where they are riveted to
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the stator hub. Pay particular attention to the  the area and perform a dye-penetrant per stator blade of less than 15mm, stop-drill
radius areas where the stator blade base inspection. each crack with a 2mm diameter drill.
attaches to the stator hub. (2) If the inspection reveals 3 or less BILLING CODE 4910-13-P

(1) If the inspection reveals a crack at the cracked stator blades and a total crack length

base of a stator blade, remove the paint from

stator blade
Detail A
view rotated

FLIGHT DIRECTION

fixing plate

/ radius area

stator hub end
of blade

possible crack

Criteria:
1. Maximum 3 stator blades with cracks allowed.
2. The total length of all cracks on each blade must not exceed 15 mm.

Inspection of the stator blades
Figure 1



Federal Register / Vol. 62,

No. 238 / Thursday, December 11, 1997 / Rules and Regulations 65201

(b) Within 400 hours time-in-service (TIS),
and thereafter, at intervals not to exceed 400
hours TIS, remove the paint from all stator
blades in the stator hub area and perform a
dye-penetrant inspection for cracks.

(c) If the inspections reveal cracks on any
stator blade with a total crack length of
15mm or longer, or if more than 3 stator
blades are cracked, remove the affected stator
blades and replace them with airworthy
stator blades before further flight. The
inspections required by this AD must
continue to be performed on all stator blades
including replacement stator blades.

Note 2: Eurocopter Deutschland Alert
Service Bulletin No. EC 135-53A-001,
Revision 01, dated August 8, 1997, pertains
to this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(e) Special flight permits will not be
issued.

(f) This amendment becomes effective on
December 29, 1997, to all persons except
those persons to whom it was made
immediately effective by Priority Letter AD
97-20-13, issued September 25, 1997, which
contained the requirements of this
amendment.

Note 4: The subject of this AD is addressed
in Luftfahrt-Bundesamt (Germany) AD 97—
249, effective September 25, 1997.

Issued in Fort Worth, Texas, on December
2,1997.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 97-32255 Filed 12—-10-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-AGL-31]

RIN 2120-AA66

Amendment of Legal Descriptions of

Jet Routes and Federal Airways in the
Vicinity of Indianapolis, IN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the legal
descriptions of three jet routes and
thirteen Federal airways that include
the Indianapolis Very High Frequency

Omnidirectional Range/Tactical Air
Navigation (VORTAC) as part of their
route structure. Currently, the
Indianapolis VORTAC and the
Indianapolis International Airport share
the “Indianapolis”” name even though
they are not collocated. This situation
has led to confusion among users. To
eliminate this confusion, the
Indianapolis VORTAC will be renamed
“Brickyard VORTAC.” The effective
date of this name change will coincide
with this rulemaking action. This action
amends the legal descriptions of those
jet routes and airways affected by the
VORTAC’s name change.

EFFECTIVE DATE: 0901 UTC, February 26,
1998.

FOR FURTHER INFORMATION CONTACT:
Steve Brown, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
The Rule

This action amends 14 CFR part 71 by
amending the legal descriptions of three
jet routes and thirteen Federal airways
that have “Indianapolis VORTAC”
included as part of their route structure.
Currently, the Indianapolis VORTAC
and the Indianapolis International
Airport share the “Indianapolis’ name
even though the VORTAC is
approximately 7 nautical miles (NM)
northwest of the airport. This situation
has led to confusion among users
because the VORTAC and the airport are
not collocated. To eliminate this
confusion, the Indianapolis VORTAC
will be renamed ““‘Brickyard VORTAC.”
The effective date changing the name of
the VORTAC will coincide with this
rulemaking action. As a result of the
VORTAC’s name change, this rule will
amend all jet routes and airways with
“Indianapolis VORTAC” included as
part of their legal descriptions.

Since this action merely involves
changes in the legal description of jet
routes and Federal airways, and does
not involve a change in the dimensions
or operating requirements of that
airspace, notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
Jet routes and domestic VOR Federal
airways are published in paragraph
2004 and paragraph 6010(a),
respectively, of FAA Order 7400.9E,
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The jet routes and airways listed
in this document will be published
subsequently in the Order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 2004—Jet Routes

* * * * *

J-24 [Revised]

From Myton, UT, to Hayden, CO. From
Hugo, CO, Hays, KS; via Salina, KS; Kansas
City, MO; St. Louis, MO; Brickyard, IN;
Falmouth, KY; Charleston, WV; Montebello,
VA; Flat Rock, VA; to Harcum, VA.

* * * * *

J-80 [Revised]

From Oakland, CA; via Manteca, CA;
Coaldale, NV; Wilson Creek, NV; Milford,
UT; Grand Junction, CO; Red Table, CO;
Falcon, CO; Goodland, KS; Hill City, KS;
Kansas City, MO; Capital, IL; Brickyard, IN;
Bellaire, OH; INT Bellaire 090° and East



65202 Federal Register / Vol. 62, No. 238 / Thursday, December 11, 1997 / Rules and Regulations

Texas, PA, 240° radials; East Texas; Sparta,
NJ; Barnes, MA, to Bangor, ME.

* * * * *

J-110 [Revised]

From Oakland, CA, via Salinas, CA; Clovis,
CA; Boulder City, NV; Farmington, NM;
Alamosa, CO; Garden City, KS; Butler, MO;
St. Louis, MO; Brickyard, IN; Bellaire, OH; to
Coyle, NJ.

* * * * *

Paragraph 6010(a)—Domestic VOR
Federal Airways

* * * * *

V-11 [Revised]

From Brookley, AL; Greene County, MS;
Jackson, MS; Sidon, MS; Holly Springs, MS;
Dyersburg, TN; Cunningham, KY; Pocket
City, IN; Brickyard, IN; Marion, IN; Fort
Wayne, IN; to INT Fort Wayne 038° and
Carleton, MI, 262° radials.

* * * * *

V-14 [Revised]

From Chisum, NM, via Lubbock, TX;
Childress, TX; Hobart, OK; Will Rogers, OK;
INT Will Rogers 052° and Tulsa, OK, 246°
radials; Tulsa; Neosho, MO; Springfield, MO;
Vichy, MO; INT Vichy 067° and St. Louis,
MO, 225° radials; Vandalia, IL; Terre Haute,
IN; Brickyard, IN; Muncie, IN; Findlay, OH;
Dryer, OH; Jefferson, OH; Erie, PA; Dunkirk,
NY; Buffalo, NY; Geneseo, NY; Georgetown,
NY; INT Georgetown 093° and Albany, NY,
270° radials; Albany; INT Albany 084° and
Gardner, MA, 284° radials; Gardner; to
Norwich, CT. The airspace within R-5207 is
excluded.

* * * * *

V-24 [Revised]

From Aberdeen, SD, via Watertown, SD;
Redwood Falls, MN; Rochester, MN; Lone
Rock, WI; INT Lone Rock 147° and Janesville,
WI, 281° radials; Janesville; INT Janesville
112° and Northbrook, IL, 290° radials; to
Northbrook. From Peotone, IL; INT Peotone
152° and Brickyard, IN, 312° radials; to
Brickyard.

* * * * *

V-50 [Revised]

From Hastings, NE, via Pawnee City, NE;
St. Joseph, MO; Kirksville, MO; Quincy, IL;
Capital, IL; Decatur, IL; Terre Haute, IN;
Brickyard, IN; Dayton, OH.

* * * * *

V-53 [Revised]

From Charleston, SC, via Columbia, SC;
Spartanburg, SC; Sugarloaf Mountain, NC;
Holston Mountain, TN; Hazard, KY;
Lexington, KY; Louisville, KY; INT Louisville
333° and Brickyard, IN, 170° radials;
Brickyard. The airspace within R—3401B is
excluded.

* * * * *

V-96 [Revised]

From Brickyard, IN; Kokomo, IN; Fort
Wayne, IN; INT Fort Wayne 071° and
Waterville, OH, 246° radials; Waterville.

* * * * *

V-128 [Revised]

From Janesville, WI; via Rockford, IL; INT
Rockford 169° and Pontiac, IL, 343° radials;
INT Pontiac 343° and Kankakee, IL, 274°
radials; Kankakee; INT Kankakee 126° and
Peotone, IL, 152° radials; INT Peotone 152°
and Brickyard, IN, 312° radials; Brickyard;
INT Brickyard 137° and Cincinnati, OH, 290°
radials; Cincinnati; York, KY; Charleston,
WYV; to Casanova, VA.

* * * * *

V-192 [Revised]

From Champaign, IL; Terre Haute, IN, INT
079° and Brickyard, IN, 230° radials;
Brickyard; Muncie, IN; to Dayton, OH.

* * * * *

V-210 [Revised]

From Los Angeles, CA, INT Los Angeles
083° and Pomona, CA, 240° radials; Pomona;
INT Daggett, CA, 229° and Hector, CA, 263°
radials; Hector; Goffs, CA; 13 miles, 23 miles
71 MSL, 85 MSL, Peach Springs, AZ; Grand
Canyon, AZ; Tuba City, AZ; 10 miles 90
MSL, 91 miles 105 MSL, Farmington, NM;
Alamosa, CO; INT Alamosa 074° and Lamar,
CO, 250° radials; 40 miles, 51 miles, 65 MSL,
Lamar; 13 miles, 79 miles, 55 MSL, Liberal,
KS; INT Liberal 137° and Will Rogers, OK,
284° radials; Will Rogers; INT Will Rogers
113° and Okmulgee, OK, 238° radials;
Okmulgee. From Brickyard, IN, Muncie, IN;
Rosewood, OH; Tiverton, OH; Briggs, OH;
INT Briggs 044° and Akron, OH, 088° radials;
INT Akron 088° and Youngstown, OH, 116°
radials; INT Youngstown 116° and Clarion,
PA, 222° radials; Revloc, PA; INT Revloc
096° and Harrisburg, PA, 285° radials;
Harrisburg; Lancaster, PA; INT Lancaster
095° and Yardley, PA, 255° radials; to
Yardley.

* * * * *

V-285 [Revised]

From Brickyard, IN, via Kokomo, IN;
Goshen, IN; INT of the Goshen 038° and the
Kalamazoo, MI, 191° radials; Kalamazoo; INT
Kalamazoo 014° and Grand Rapids, Ml, 167°
radials; Grand Rapids; White Cloud, Ml;
Manistee, MI; to Traverse City, MI.

* * * * *

V-305 [Revised]

From Belcher, LA, via INT Belcher 084°
and El Dorado, AR, 233° radials; EI Dorado;
Little Rock, AR; Walnut Ridge, AR; Malden,
MO; Cunningham, KY; Pocket City, IN; INT
Pocket City 046° and Hoosier, IN, 205°
radials; Hoosier; INT Hoosier 025° and
Brickyard, IN, 185° radials; Brickyard; INT
Brickyard 038° and Kokomo, IN, 182° radials;
to Kokomo.

* * * * *

V-399 [Revised]

From Brickyard, IN, via INT Brickyard 312°
and Boiler, IN, 159° radials; Boiler; INT
Boiler 313° and Peotone, IL, 152° radials; to
Peotone.

* * * * *

V-434 [Revised]

From Ottumwa, IA, Moline, IL; Peoria, IL;
Champaign, IL; Brickyard, IN.

* * * * *

Issued in Washington, DC, on December 2,
1997.

Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 97-32453 Filed 12-10-97; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 121

[Docket No. 28109; Amendment No. 121—
266]

RIN 2120-AF76

Revisions to Digital Flight Data
Recorder Rules; Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The Federal Aviation
Administration published in the
Federal Register of July 17, 1997, a final
rule requiring that certain airplanes be
equipped to accommodate additional
digital flight data recorder (DFDR)
parameters. This document corrects an
error in the section that describes the
parameters for certain turbine-engine-
powered airplanes with 10-19 seats.
DATES: Effective on December 11, 1997.

FOR FURTHER INFORMATION CONTACT:
Gary E. Davis, telephone (202) 267—
8166.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration
published in the Federal Register of
July 17, 1997, a document requiring that
certain airplanes be equipped to
accommodate additional digital flight
data recorder (DFDR) parameters. Under
§121.344a, the range of parameters was
incorrectly referenced. This correction
corrects the ranges.

In rule FR Doc 97-18514, published
onlJuly 17, 1997, (62 FR 38362) make
the following correction. On page
38381, in the first column, paragraph
(a)(1), in the second line, remove
©121.344(a)(11)” and add
121.344(a)(18)” in its place.

Issued in Washington, DC on December 8,
1997.

Donald P. Byrne,

Assistant Chief Counsel.

[FR Doc. 97-32450 Filed 12-10-97; 8:45 am]
BILLING CODE 4910-13-M
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 15

Changes in Reporting Levels for Large
Trader Reports

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rulemaking; correction.

SUMMARY: The Commodity Futures
Trading Commission is correcting an
error in reports by large traders
previously published in the Federal
Register on November 17, 1997 (62 FR
61226).

EFFECTIVE DATE: December 17, 1997.
FOR FURTHER INFORMATION CONTACT:
Lamont L. Reese, Division of Economic
Analysis, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581, (202) 418-5310.

Correction

In the final rule, FR Doc. No. 97—
29995, beginning on page 61226 in the
Federal Register issue of November 17,
1997, make the following correction:

§15.03 [Corrected]

On page 61227, in the third column,
in §15.03, in the table, in the column
entitled “Quantity,” the fourth line
reflecting the quantity 500,000 for the
commodity of oats (bushels), should be
deleted and replaced with the quantity
300,000.

Dated: December 8, 1997.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 97-32412 Filed 12-10-97; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910
[Docket No. ICR-97-2]

Electrical Power Generation,
Transmission and Distribution and
Electrical Protective Equipment;
Approval of Information Collection
Requirements

AGENCY: Occupational Safety and Health
Administration.

ACTION: Final rule; Announcement of
OMB approval number and expiration
date.

SUMMARY: The Occupational Safety and
Health Administration is announcing

that the collections of information
regarding §1910.269, Electrical Power
Generation, Transmission and
Distribution and §1910.137, Electrical
Protective Equipment have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995. This document
announces the OMB approval number
and expiration date. It also amends 29
CFR 1910.8.

DATES: Effective December 11, 1997.
FOR FURTHER INFORMATION CONTACT:
Barbara Bielaski, Directorate of Policy,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3627, 200 Constitution
Avenue, N.W., Washington, D.C. 20210,
telephone (202) 219-8076, ext. 142.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 7, 1997 (62
FR 10592), the Agency announced its
intent to request renewal of its current
OMB approval for 29 CFR 1910.269,
Electrical Power Generation,
Transmission and Distribution and 29
CFR 1910.137, Electrical Protective
Equipment, and provided a 60-day
period for the public to comment on
OSHA's burden hour estimates. In
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), OMB has renewed its approval
for the information collections and
assigned OMB control number 1218
0190 for both collections. The approval
expires on July 31, 2000. Under 5 CFR
1320.5(b), an Agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless the collection
displays a valid control number.

This document was prepared under
the direction of Charles N. Jeffress,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washington, D.C. 20210.

Signed at Washington, D.C., this 28th day
of November 1997.

Charles N. Jeffress,
Assistant Secretary of Labor.

Accordingly, OSHA amends 29 CFR
part 1910 as set forth below.

PART 1910—[AMENDED]

1. The authority citation for Subpart
A of part 1910 continues to read as
follows:

Authority: Secs. 4, 6, 8 of the Occupational
Safety and Health Act of 1970 (29 U.S.C. 653,
655, 657); Secretary of Labor’s Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83
(48 FR 35736), 1-90 (55 FR 9033), or 6-96
(62 FR 111), as applicable.

Sections 1910.7 and 1910.8 also
issued under 29 CFR part 1911.

§1910.8 [Amended]

2. Sec. 1910.8 is amended by adding
the entry “1910.137—1218-0190" (in
numerical order) to the table in the
section.

[FR Doc. 97-32408 Filed 12-10-97; 8:45 am]
BILLING CODE 4510-26-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 160
[CGD] 97-067
RIN 2115-AF54

Advance Notice of Arrival: Vessels
Bound for Ports and Places in the
United States

AGENCY: Coast Guard, DOT.

ACTION: Interim rule with request for
comments.

SUMMARY: The Coast Guard amends its
rules to require certain vessels to notify
us of their International Safety
Management (ISM) Code certification
status when they enter U.S. waters and
ports. The rule requires these vessels to
include their ISM Code status in notice
of arrival messages that are routinely
sent to the Coast Guard Captain of the
Port. This rule will allow the Coast
Guard to monitor vessel compliance
with ISM Code certification
requirements.

DATES: This interim rule is effective
January 26, 1998. Comments must reach
the Coast Guard on or before January 12,
1998. Comments sent to the Office of
Management and Budget (OMB) on
collection of information must reach
OMB on or before February 9, 1998.

ADDRESSES: You may mail comments to
the Executive Secretary, Marine Safety
Council (G-LRA/3406) (CGD 97-067),
U.S. Coast Guard Headquarters, 2100
Second Street SW., Washington, DC
20593-0001, or deliver them to room
3406 at the same address between 9:30
a.m. and 2 p.m., Monday through
Friday, except Federal holidays. The
telephone number is 202-267-1477.
You must also mail comments on
collection of information to the Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street N.W., Washington, DC
20503, ATTN: Desk Officer, U.S. Coast
Guard.

The Executive Secretary maintains the
public docket for this rulemaking.
Comments, and documents as indicated
in this preamble, will become part of
this docket and will be available for
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inspection or copying at room 3406,
U.S. Coast Guard Headquarters, between
9:30 a.m. and 2 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert M. Gauvin, Project Manager,
Vessel and Facility Operating Standards
Division (G-MSO-2), at (202) 267-1053,
or fax (202) 267-4570.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD 97-067) and the specific section of
this document to which each comment
applies, and give the reason for each
comment. Please submit two copies of
all comments and attachments in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this rule in view
of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Marine Safety
Council at the address under
ADDRESSES. The request should include
the reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Regulatory Information

The Coast Guard has not published a
Notice of Proposed Rulemaking (NPRM)
for this regulatory amendment. Under
the Administrative Procedure Act (5
U.S.C. 553), an agency can publish a
rule without notice and public
procedure if it finds for good cause that
notice would be impracticable,
unnecessary, or contrary to the public
interest. This rule involves international
issues and safety and port management
concerns. Compliance with the ISM
Code is mandated by the Coast Guard
Authorization Act of 1996 and by
Chapter IX of the International
Convention for the Safety of Life at Sea
(SOLAS).

The initial implementation date of the
ISM Code is July 1, 1998, for the
following vessels engaged on a foreign
voyage: A vessel transporting more than

12 passengers; or a tanker, a bulk freight
vessel, and a high speed freight vessel
of 500 gross tons or more. The second
implementation date for the ISM Code
is July 1, 2002, for other freight vessels
and self-propelled mobile offshore
drilling units (MODU) of 500 gross tons
or more.

The majority of countries that are a
party to the SOLAS convention have
adopted the ISM Code and are
committed to timely and strict
enforcement of the Code internationally.
In order for the U.S. to demonstrate its
support for this international goal, it is
crucial that we begin monitoring and
documenting ISM Code compliance
status of vessels that must comply with
the ISM Code by July 1, 1998. Similarly,
it will be critical to begin monitoring
ISM Code compliance for the remaining
classes of vessels covered by the ISM
Code well in advance of July 1, 2002.

Once the ISM Code is in effect,
vessels entering U.S. waters and bound
for U.S. ports which do not have fully
certificated or implemented safety
management systems under the ISM
Code may be detained or denied entry
into U.S. ports. Gathering ISM Code
certification information about vessels
that must comply with the ISM Code by
July 1, 1998, well in advance of that
date, will permit the Coast Guard to
determine resource allocations for the
U.S. Port State Control Programs and
carry out enforcement actions required
by 46 U.S.C. 3204(c) and 3205(d). This
will enhance the Coast Guard’s ability to
carry out the required enforcement of
the ISM Code, and promote safe and
smooth operations at U.S. ports. For
these reasons, the Coast Guard finds
good cause under 5 U.S.C. 553(b)(B) that
a notice before the effective date of this
rule is unnecessary.

Although this rule will not be
preceded by a notice of proposed
rulemaking, we have provided for a 30-
day public comment period. This
ensures that the public has an
opportunity to comment prior to the
effective date of the rule, but also allows
us to begin collecting the necessary
information as soon as possible prior to
implementation of the ISM Code.

Background and Purpose

The Ports and Waterways Safety Act
of 1972 [86 Stat. 424], as amended by
the Port and Tanker Safety Act of 1978
[92 Stat. 1271], authorizes the Secretary
of the Department in which the Coast
Guard is operating to require the receipt
of notice from any vessel destined for or
departing from a port or place under the
jurisdiction of the U.S. This does not
include a vessel declaring force majeure
or a vessel on innocent passage through

U.S. waters. This notice may include
any information necessary for the
control of the vessel and for the safety
of the port or marine environment. See
33 U.S.C. 1223; 33 CFR Part 160,
Subpart C.

In October 1996, the Coast Guard
Authorization Act of 1996 [110 Stat.
3901] amended title 46 of the U.S. Code
by adding Chapter 32, ““Management of
Vessels.” Under this new law, the
Secretary of Transportation was directed
to prescribe regulations and enforce
compliance with the ISM Code for
safety management systems on vessels
engaged on a foreign voyage. This
authority was delegated to the
Commandant of the Coast Guard on
April 24,1997 (62 FR 19935), in 49 CFR,
Part 1.46 (fff) and (ggg).

On May 1, 1997, the Coast Guard
published a Notice of Proposed
Rulemaking on implementation and
certification of owners’ and vessels’
safety management systems consistent
with the ISM Code (62 FR 23705). The
NPRM'’s comment period closed on July
30, 1997.

Briefly, compliance with the ISM
Code means that these vessels and the
companies which own or operate these
vessels must have in effect safety
management systems that meet the
requirements of the ISM Code, and they
must hold valid Document of
Compliance certificates and Safety
Management Certificates.

This rule will require these vessels to
provide their ISM certification status
prior to entering U.S. ports. It should be
noted that passenger vessels carrying 12
passengers or more involved in foreign
voyages that are below 500 gross tons
are not covered by this rule even though
these passenger vessels under 500 gross
tons will be required to be certificated
to the ISM Code requirements.

There are very few foreign passenger
vessels operating within the U.S. that
meet these parameters. Those that do
operate on liner runs to the same port
daily with their schedules well known
to the Coast Guard’s Captain of the Port.
An example of this would be small
passenger ferries operating between the
British Virgin Islands and U.S. Virgin
Islands, which enter U.S. waters three or
more times daily. Once the Captain of
the Port’s personnel verify that these
vessels meet the ISM Code requirements
during routine foreign vessel boardings,
the need to report ISM Code status is
unnecessary due to their limited, one
U.S. port operation. For these reasons,
we are excluding these vessels from the
requirements of this rule.

The purpose of this rule is to permit
the Coast Guard to enforce the
requirements of 46 U.S.C. 3204(c),
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which prohibits a vessel from operating
in U.S. waters without having on board
a valid Document of Compliance
certificate and Safety Management
Certificate. Collecting a vessel’s
certification status before arrival in port
is vital to determining appropriate
enforcement actions by Coast Guard
officials at U.S. ports. An effected vessel
that does not have the ISM Code
certificates on board will be denied
entry into a U.S. port after the effective
date of the ISM Code. A vessel that has
the proper ISM Code certificates will be
boarded annually under the existing
standards of the U.S. Port State Control
program. During these boardings, if the
vessel is found to have valid certificates
but has not properly implemented or
maintained its safety management
system, the vessel will be detained in
port. The vessel’s flag state or
organization acting on behalf of its flag,
will be requested by the Coast Guard to
attend to the vessel to ensure
corrections, or take actions to manage
the corrections of non-conformities to
the vessel’s safety management system
prior to the vessel departing the port.

Discussion of the Proposed Rule

Notification of a vessel’s ISM Code
certification status will be added to 33
CFR 160.207 as new paragraphs (d) and
(e). Paragraph (d) requires an owner,
agent, master, operator, or person in
charge of a vessel of 500 gross tons or
more and engaged on a foreign voyage
to the United States to provide the ISM
Code notice described in paragraph (e).

Vessels that are required to comply
with the ISM Code by July 1, 1998 must
comply with this rule on its effective
date. These are listed in paragraph (d)(1)
and include a passenger vessel carrying
12 or more passengers, a tank vessel, a
bulk freight vessel, or a high-speed
freight vessel.

Vessels that must comply with the
ISM Code by July 1, 2002, must comply
with this rule beginning January 1,
2000. These vessels are listed in
paragraph (d)(2) and include a freight
vessel not listed in paragraph (d)(1) or
a self-propelled MODU. We are not
collecting ISM Code compliance
information from these other freight
vessels and self-propelled MODU’s until
January 1, 2000, because they are not
required to comply with the ISM Code
until July 1, 2002. This delayed
compliance date reduces the collection
of information burden for these vessels,
but will allow the Coast Guard to collect
this information well in advance of the
second ISM Code effective date.

Paragraph (e) describes the content
and manner of the notice. These vessels
will be required to include in their

advance notice of arrival message the
issuance dates of their Document of
Compliance certificate and Safety
Management Certificate, and the name
of the Flag Administration or recognized
organization(s) representing the vessel’s
flag which issued the certificates. The
notice must be given to the appropriate
Captain of the Port at least 24 hours
prior to entry, and can be combined
with the existing notification given
under 33 CFR 160.207(a).

We recognize that this rule will take
effect prior to the initial ISM Code
implementation date of July 1, 1998,
and will take effect for other freight
vessels and self-propelled MODUSs on
July 1, 2002. Vessels that are not in
compliance with the ISM Code will not
be detained or denied entry into U.S.
ports prior to the implementation date
for that particular vessel. However,
compiling ISM certification status prior
to the ISM implementation dates will
enable us to enforce the ISM Code
compliance in a timely and efficient
manner.

Regulatory Evaluation

This interim rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this interim rule to
be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

This rule will amend established
reporting regimes which are now
customary procedures. The information
to be reported is readily available
aboard the vessel by international
convention. Modern electronic
communication systems make it easier
to report this information, and will only
add seconds to the delivery of currently
required reports.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considers the economic impact on small
entities of each rule for which a general
notice of proposed rulemaking is
required. “Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

This rule does not require a general
notice of proposed rulemaking and,
therefore, is exempt from the
requirements of the Regulatory
Flexibility Act. Although this rule is
exempt, the Coast Guard has reviewed
it for potential economic impact on
small entities.

This rulemaking will affect U.S.
oceangoing shipping companies and
their vessels of specific categories of
more than 500 gross tons, or passenger
vessels of 500 gross tons or more
carrying more than 12 passengers
engaged on a foreign voyage. These
companies and their vessels are not
considered small businesses or small
entities. Small passenger vessels are the
only small entities required to comply
with the ISM Code. A small passenger
vessel is generally one carrying more
than six passengers and is less than 100
gross tons (See 46 U.S.C. 2101 (35)).
Since the new reporting requirements
are for passenger vessels of 500 gross
tons or over, there is no impact or
reporting requirement for a small
passenger vessel engaged on a foreign
voyage.

Therefore, the Coast Guard’s position
is that this rule will not have a
significant economic impact on a
substantial number of small entities. If,
however, you think that your business
or organization qualifies as a small
entity and that this rule will have a
significant economic impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this rule will
economically affect it.

Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Act of 1996 (Pub.L. 104—
121), the Coast Guard wants to help
small entities understand this proposed
rule so they can better evaluate its
effects on them and participate in the
rulemaking process. If your small
business is affected by this rule and you
have questions concerning its
provisions or options for compliance,
please contact Mr. Robert Gauvin,
Project Manager, Vessel and Facility
Operating Standards Division (G-MSO-
2), at (202) 267-1053, or fax (202) 267—
4570.

Collection of Information

This rule provides for a collection of
information requirement under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). As defined in 5
CFR 1320.3(c), “collection of
information” includes reporting,
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recordkeeping, monitoring, posting,
labeling, and other, similar actions.

The Coast Guard submitted the
requirements for the collection request
to the Office of Management and
Budget, requesting emergency
processing of the collection. The title
and description of the collections, a
description of the respondents, and an
estimate of the total annual burden
follow. Included in the estimate is the
time for reviewing instructions,
searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection.

Title: Advance Notice of Arrivals:
Vessels bound for ports and places in
the U.S.

Summary of the Collection of
Information: This interim rule contains
collection of information requirements
in §160.207, and the corresponding
approval number is OMB Control
Number 2115-0557.

Need for Information: 46 U.S.C.
3204(c) prohibits vessels from operating
in U.S. waters without having on board
a copy of their company’s Document of
Compliance certificate and the vessel’s
Safety Management Certificate. This
advance notice of arrival report will
ensure that the vessel and its company
have been issued these certificates and
are in compliance. This report will
ensure uninterrupted trading of the
vessel in the U.S. when meeting the
requirements of the ISM Code. Once the
ISM Code implementation dates come
into effect, this will allow the Coast
Guard Captain of the Port to deny
vessels from entry into U.S. waters and
ports if the vessel does not verify the
issuance of the required certificates in
the advance notice of arrival. This will
enhance safety in U.S. ports and
waterways, and prevent costs for the
U.S. port to detain a non-complying
vessel, if found in port.

Proposed Use of Information: This
information will be used by the
cognizant Captain of the Port to ensure
compliance with the ISM Code and U.S.
law to enhance waterway safety
management.

Description of the Respondents:
Respondents include the vessel’s owner,
master, operator, agent or person in
charge of a passenger vessel carrying
more than 12 passengers, tank vessels,
bulk freight vessels, freight vessels,
high-speed freight vessels or self-
propelled mobile offshore drilling units
of at least 500 gross tons or more,
engaged on a foreign voyage to the U.S.

Number of Respondents: The ISM
Code compliance reporting requirement
will effect the above-described vessels
of 500 gross tons or more on a foreign

voyage to the U.S. There are
approximately 9,507 vessels operating
on a foreign voyage to the U.S. annually.
During 1998 and 1999, 60 percent of the
total population will need to meet this
requirement (5,704 vessels). In the year
2000, 100 percent compliance will be
expected.

Frequency of Response: It is expected
that each vessel will be required to
make this report eight times per year at
every port call. This will require a total
of 45,632 responses per year during
1998 and 1999, and a total of 76,056
responses during the year 2000. Each
vessel responds to local Coast Guard
Captain of the Port units.

Burden of Response: It is expected
that the additional requirement will add
one minute of time per report for
recording the additional information
needed to verify the vessel’s ISM Code
certification compliance.

Estimated Total Annual Burden: The
estimated total additional burden in
each year, for 1998 and 1999 will equal:
1 minute x 45,632 responses = 45,632
minutes or 761 hours per year. At
$20.00 an hour for clerical time, the cost
to the public is $15,220 per year ($20.00
x 761 hours = $15,220).

The estimated total annual burden for
the year 2000 will equal: 1 minute x
76,056 responses = 76,056 minutes or
1,268 hours per year. At $20.00 an hour
for clerical time, the cost to the public
is $25,360 per year ($20.00 x 1,268
hours = $25,360).

As required by section 3507(d) of the
Paperwork Reduction Act of 1995, the
Coast Guard has submitted a copy of
this rule to OMB for its review of the
collection of information.

Even though the Coast Guard has
received emergency authorization to
collect this information, it solicits
public comment on the collection of
information to (1) evaluate whether the
information is necessary for the proper
performance of the functions of the
Coast Guard, including whether the
information will have practical utility;
(2) evaluate the accuracy of the Coast
Guard’s estimate of the burden of the
collection, including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collection on those who are to respond,
by allowing the submittal of responses
by electronic means or the use of other
forms of information technology.

Persons submitting comments on the
collection of information should submit
their comments both to OMB and to the
Coast Guard where indicated under
ADDRESSES by the date under DATES.

Persons are not required to respond to
a collection of information unless it
displays a currently valid OMB control
number.

Federalism

The Coast Guard has analyzed this
interim rule under the principles and
criteria contained in Executive Order
12612 and has determined that this rule
does not have sufficient implications for
federalism to warrant the preparation of
a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this interim
rule and concluded that, under
paragraph 2.B.2e(34(d)) of Commandant
Instruction M16475.1B, this rule is
categorically excluded from further
environmental documentation. A
‘“‘Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 160

Administrative practice and
procedure, Harbors, Hazardous
materials transportation, Marine safety,
Navigation (water), Reporting and
recordkeeping requirements, Vessels,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 160 as follows:

1. Revise the authority citation for
part 160 to read as follows:

PART 160—[AMENDED]

Authority: 33 U.S.C. 1223, 1231; 49 CFR
1.46.

2. Revise §160.207 by adding
paragraphs (d) and (e) to read as follows:

§160.207 Notice of arrival: Vessels bound
for ports or places in the United States.
* * * * *

(d) International Safety Management
(ISM) Code (Chapter IX of SOLAS)
Notice. If you are the owner, agent,
master, operator, or person in charge of
a vessel that is 500 gross tons or more
and engaged on a foreign voyage to the
United States, you must provide the
ISM Code notice described in paragraph
(e) as follows:

(1) Immediate ISM Code notice if your
vessel is—a passenger vessel carrying 12
or more passengers, a tank vessel, a bulk
freight vessel, or a high-speed freight
vessel.

(2) ISM Code notice beginning January
1, 2000, if your vessel is—a freight
vessel not listed in paragraph (d)(1) or
a self-propelled mobile offshore drilling
unit (MODU).
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(e) Content and Manner of ISM Code
Notice. (1) ISM Code notice includes the
following:

(i) the date of issuance for the
company’s Document of Compliance
certificate that covers the vessel,

(i) the date of issuance for the
vessel’s Safety Management Certificate,
and,

(iii) the name of the Flag
Administration, or the recognized
organization(s) representing the vessel
flag administration, that issued those
certificates.

(2) If you meet the criteria in
paragraph (d) of this section, you must
give the ISM Code notice to the Coast
Guard Captain of the Port of the port or
place of your destination in the U.S. at
least 24 hours before you enter the port
or place of destination. The ISM Code
notice may be combined and provided
with the report required by paragraph
(a) of this section.

Dated: December 5, 1997.
R.C. North,
Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Marine Safety and
Environmental Protection.
[FR Doc. 97-32447 Filed 12-10-97; 8:45 am]
BILLING CODE 4910-14-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4
RIN 2900-AE40

Schedule for Rating Disabilities; The
Cardiovascular System

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends that
portion of the Department of Veterans
Affairs (VA) Schedule for Rating
Disabilities addressing the
cardiovascular system. The effect of this
action is to update the cardiovascular
system portion of the rating schedule to
ensure that it uses current medical
terminology and unambiguous criteria,
and that it reflects medical advances
that have occurred since the last review.
EFFECTIVE DATE: This amendment is
effective January 12, 1998.

FOR FURTHER INFORMATION CONTACT:
Caroll McBrine, M.D., Consultant,
Regulations Staff (213A), Compensation
and Pension Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue NW,
Washington, DC 20420, (202) 273-7230.
SUPPLEMENTARY INFORMATION: As part of
a comprehensive review of the rating
schedule, VA published, in the Federal

Register of January 19, 1993 (58 FR
4954-60), a proposal to amend 38 CFR
4.100, 4.101, 4.102, and 4.104.
Interested persons were invited to
submit written comments, suggestions,
or objections on or before March 22,
1993. We received comments from the
Disabled American Veterans, the
Veterans of Foreign Wars, the Paralyzed
Veterans of America, the American
Legion, and several VA employees.

One commenter, stating that the
primary objective of the review is to
update the medical terminology and
criteria used to evaluate disabilities
rather than to amend the percentage
evaluations, contended, without being
specific, that a substantial number of the
proposed changes go beyond the stated
purpose and expressed general
opposition to any changes that are
inconsistent with the stated objective.
The commenter also stated that the
proposed criteria retain, and in some
cases expand upon, the vague,
indefinite, and arbitrary elements
previously found in the schedule and
felt that substantial revision of the
proposed rules is required.

The purpose of the review was to
update the cardiovascular system
portion of the rating schedule to ensure
that it uses current medical terminology
and unambiguous criteria, and that it
reflects medical advances that have
occurred since the last review. The
proposed revisions published January
19, 1993, were intended to update the
medical terminology; revise the criteria,
including the length of convalescence
evaluations, based on medical advances;
and make criteria more objective, i.e.,
less ambiguous and, thereby, assure
more consistent ratings. These proposed
changes were consistent with the stated
purposes of the revision. However, since
establishing less ambiguous criteria to
assure consistent evaluations is one of
the purposes of this revision, and a
number of commenters stated that the
proposed criteria contained language
that is too subjective to provide effective
guidance in evaluating cardiovascular
disabilities, we have further revised the
proposed evaluation criteria to
eliminate indefinite terminology and
establish more objective and
quantifiable criteria wherever possible.
These changes will be discussed in
detail under the individual codes
affected.

One commenter suggested that the
proposed criteria will discriminate
against veterans of Desert Storm and
future veterans because their conditions
will be evaluated under criteria that he
perceived as less generous than those in
the prior rating schedule.

Significant medical advances,
including new surgical and anesthetic
techniques, new medications, and
earlier diagnoses, have occurred, which
we must take into account in revising
the rating schedule. Doing so is, in fact,
one of the primary reasons for
conducting this review. Since recently
discharged veterans clearly benefit from
the application of these new techniques,
in our judgment they are not
discriminated against by having their
disabilities evaluated under criteria
which reflect the effects of these same
medical advances.

One commenter objected that the
rating schedule fails to take into
consideration the disabling effects of the
veteran’s shortened life expectancy.

To consider a factor so far removed
from “‘the average impairments of
earning capacity” as the effect of various
conditions on life expectancy would
clearly exceed the parameters
established by Congress in 38 U.S.C.
1155.

One commenter, citing a statistical
economic validation study from the
1960s, implied that statistical studies
may justify increased disability
evaluations.

The statute (38 U.S.C. 1155)
authorizing establishment of the rating
schedule directs that **[t]he Secretary
shall from time to time readjust the
schedule of ratings in accordance with
experience” (emphasis supplied).
Rather than requiring statistical studies
or any other specific type of data, the
statute clearly leaves the nature of the
experience which warrants an
adjustment, and by extension the
manner in which any review is
conducted, to the discretion of the
Secretary. Although during the 1970s
VA considered adjusting the rating
schedule based on the same statistical
studies cited by the commenter, that
approach proved to be unsatisfactory,
and the proposed changes based on that
study were not adopted.

One commenter agreed that
ambiguous words such as ‘““severe”
should be deleted, but cautioned against
making the evaluation criteria too
objective.

Providing clear and objective criteria
is the best way to assure that disabilities
will be evaluated fairly and
consistently. Judgment and flexibility
cannot be eliminated from the
evaluation process, however, because
patients do not commonly present as
textbook models of disease, and rating
agencies have the task of assessing
which evaluation level best represents
the overall disability picture. (See §4.7.)

The previous schedule provided
convalescence evaluations for six
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months for the following conditions:
rheumatic heart disease (DC 7000);
arteriosclerotic heart disease, following
coronary occlusion (DC 7005);
myocardial infarction (DC 7006); and
soft tissue sarcoma (of vascular origin)
(DC 7123). It provided convalescence
evaluations for one year for the
following conditions:
Auriculoventricular block, with
implantation of a pacemaker (DC 7015);
heart valve replacement (DC 7016);
coronary artery bypass (DC 7017); and
aortic aneurysm, following surgical
correction (DC 7110). We proposed to
change the duration of convalescence
evaluations for DC 7000, DC 7005, and
DC 7006 to three months; for DC 7018
(pacemaker implantation, formerly DC
7015) to two months; and for DC 7017
to three months. We proposed an
indefinite period of convalescence
evaluation with an examination at six
months for DC 7016, DC 7110, DC 7011
(now ventricular arrhythmias), DC 7111
(aneurysm of any large artery), and DC
7123. We also proposed an indefinite
period of convalescence evaluation, but
with an examination at one year, for
cardiac transplantation (DC 7019).

One commenter stated that VA should
justify the proposed changes in periods
of convalescence evaluation by citing
medical experts or texts.

A report from Jefferson Medical
College that included a clinical review
of the cardiovascular portion of the
rating schedule and recommendations
for changes was available to us when we
undertook the revision of this body
system. In addition, we received advice
from the Veterans Health
Administration and consulted standard
medical texts such as *““Cecil Textbook of
Medicine” (James B. Wyngaarden, M.D.
et al. eds., 19th ed. 1992), “‘Heart
Disease’’ (Eugene Braunwald, M.D. ed.,
4th ed. 1992), and “The Heart” (J. Willis
Hurst, M.D. et al. eds., 7th ed. 1990). We
published the proposed revision only
after reviewing all of these sources of
information. We have provided specific
citations supporting many of the
changes in the length of convalescence
evaluations later in this document
under the discussions of convalescence
evaluation periods that have been
changed.

One commenter stated that the
proposed periods of convalescence
evaluation do not represent the average
impairment, but only the optimal
recovery times. This commenter also
stated that the changes in the duration
of convalescence evaluations do not
take into account advanced age, poor
state of health, or the presence of
etiologically related or concomitant
disease.

The periods of convalescence
evaluation we have established reflect,
according to the sources noted above,
the average periods of recovery needed
by the average person following certain
procedures and illnesses. These periods
can be extended, when medically
warranted, under the authority of 38
CFR 4.29 and 4.30.

One commenter said that the
proposed changes in the length of
convalescence evaluations appear to
have been developed from a purely
economic perspective.

As previously discussed, revisions to
periods of convalescence evaluations
were based on medical considerations
rather than cost projections.

One of the commenters suggested that
where the length of convalescence
evaluations has been reduced to two,
three, or six months, all claims should
be referred to the Adjudication Officer
for a possible extension of the
convalescence rating under 38 CFR
4.30(b)(2).

The rating agency itself has the
authority to extend the period of
convalescence evaluations for up to
three months under the provisions of
§4.30; the approval of the Adjudication
Officer is required only when extending
a convalescence evaluation for a longer
period. Referring claims to the
Adjudication Officer when the medical
evidence does not warrant any
extension, or when the rating agency
can extend the evaluation for a
sufficient period on its own authority,
would cause needless delay, and we
have made no change based on this
suggestion.

Several commenters objected to
indefinite periods of convalescence
evaluation with a mandatory VA
examination at a prescribed time. In our
judgment, however, this method of
determining the length of the total
evaluation is both fairer and more
accurate than assigning a total
evaluation for a specified length of time,
since the evaluation will be based on
actual residual disability as documented
by the examination, and the veteran will
receive advance notice of any change
and have the opportunity to submit
additional evidence showing that the
change is not warranted.

One set of comments reflected the
view that applying § 3.105(e) to
indefinite periods of convalescence
evaluations will cause significant
administrative problems and, in some
instances, significantly lengthen the
period for which a convalescence
evaluation is assigned. These concerns
appear to be based on the assumption
that if medical information justifying a
certain period of convalescence

evaluation is not submitted until
months or even years after the event, the
condition must be evaluated as totally
disabling from the date entitlement is
established, through the entire
intervening period, and until such time
as an examination can be performed,
advance notice be provided, and the
effective date provisions of §3.105(e) be
observed.

Section 3.105(e) applies only to
reductions in ‘‘compensation payments
currently being made;” it does not apply
in cases where a total evaluation is both
assigned and reduced retroactively. We
have established convalescence
evaluations for indefinite periods under
other portions of the rating schedule
(See DC 7528, malignant neoplasms of
the genitourinary system, in 38 CFR
4.115b and DC 7627, malignant
neoplasms of gynecological system or
breast, in 38 CFR 4.116), some having
been in effect for over two years, and
there is no evidence that they cause the
type of administrative problems that the
commenters foresee.

There were three introductory
sections to the cardiovascular system in
the previous rating schedule. Section
4.100, Necessity for complete diagnosis,
named common types of heart disease
and discussed the need for accurate
diagnosis. Section 4.101, Rheumatic
heart disease, discussed the course of
rheumatic heart disease, the significance
of a diagnosis of mitral insufficiency,
possible etiologies for later developing
aortic insufficiency, and the need for
accurate diagnosis of a service-
connected condition. Section 4.102,
Varicose veins and phlebitis, discussed
the need to determine impairment of
deep circulation due to varicosities and
included a requirement to assign a
higher evaluation when there is
phlebitis or deep impairment of
circulation. We proposed to retitle the
introductory sections: 4.100, as ‘“Forms
of heart disorder;” 4.101, as
“Hypertension;” and 4.102, as ‘“Varicose
veins.” We proposed to include in
§4.100 a list of common forms of heart
abnormalities, a discussion of how to
evaluate service-connected valvular
heart disease or arrhythmia in the
presence of nonservice-connected
arteriosclerotic heart disease, and a
statement that the identification of
coronary artery disease (without
occlusion or thrombosis) early in service
is not a basis for service connection, but
that any sudden development of
coronary occlusion or thrombosis
during service would be service-
connected. However, as explained
below, we have either deleted or
relocated all of the material we had
proposed to include in §84.100, 4.101,
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and 4.102, and we have, therefore,
removed those sections and reserved
them for future use.

One commenter suggested that we
remove all material in 884.100, 4.101,
and 4.102 that refer to the issue of
service connection because it is
inappropriate to place criteria for
determining entitlement to service
connection in the rating schedule. A
second commenter suggested that the
material about the identification of
coronary artery disease early in service
not being a basis for service connection
should be removed because the
provision violates the statutory
presumption of soundness at induction
as set forth in 38 U.S.C. 1111.

The rules governing determinations of
service connection are found in the
regulations beginning at 38 CFR 3.303,
rather than in the rating schedule,
which is a guide to evaluating
disabilities. We agree that rules affecting
determinations of service connection are
inappropriate in the rating schedule,
and we have removed that portion of the
material in §4.100 that addressed the
issue of service connection for coronary
artery disease for that reason. We have
also removed other provisions of
§84.101 and 4.102 that addressed
service connection for cardiovascular
conditions, as discussed below.

We had proposed including in
§4.102, varicose veins, a provision from
VA'’s Adjudication Procedures Manual,
M21-1, Part VI, that if varicose veins
developed during active service in one
leg, varicose veins developing in the
other leg within three years, in the
absence of an intercurrent cause, will
also be service-connected. However, in
response to this comment, we have
determined that since it addresses the
issue of service connection, it is not
appropriate in the rating schedule, and
we have removed it.

Two commenters suggested that these
introductory sections specify which
cardiovascular diseases should be
service-connected when they develop
subsequent to certain amputations.

38 CFR 3.310(b) provides that
“ischemic heart disease or other
cardiovascular diseases” developing in
veterans who have suffered a service-
connected amputation of one lower
extremity at or above the knee, or
service-connected amputations of both
lower extremities at or above the ankles,
shall be held to be the result of the
service-connected amputation or
amputations. Since that issue is
addressed elsewhere in VA'’s
regulations, it is unnecessary to address
it here. Furthermore, as previously
discussed, it would be inappropriate to
include material about the

determination of service connection in
the rating schedule.

One commenter recommended that
we include more discussion of pertinent
clinical and nonclinical factors to be
considered in assigning evaluations
within this portion of the rating
schedule.

We have made a number of changes
along these lines that will assist in the
evaluation of cardiovascular conditions.
Most significantly, we have adopted
more objective evaluation criteria based
on specific clinical (and, in some cases,
laboratory) findings, e.g., by using the
level of METs (metabolic equivalents,
discussed in detail below) to assess the
severity of heart disease. In addition, we
have retained or added notes, as
appropriate, containing clinical
information, e.g., by adding a note
defining characteristic attacks of
Raynaud’s syndrome.

One commenter suggested that §4.100
discuss forms of heart disorder, §4.101
discuss hypertension, and §4.102
discuss varicose veins.

A regulation is an agency statement of
general applicability and future effect,
which the agency intends to have the
force and effect of law, that is designed
to implement, interpret, or prescribe law
or policy, or to describe the procedure
or practice requirements of an agency
(Executive Order 12866, Regulatory
Planning and Review). Background
material, such as general medical
information that is available in standard
textbooks, or other material that neither
prescribes VA policy nor establishes
procedures a rating activity must follow,
falls outside of those parameters and is,
therefore, not appropriate in a
regulation. The material about the age of
onset, course, etc., of rheumatic fever in
former §4.101 is general medical
information which has no bearing on
evaluating the condition, and we have
deleted this material as not appropriate
in a regulation. Upon further review, we
have deleted the list of heart
abnormalities from proposed § 4.100
because it too is general medical
information that we do not intend to
have the force and effect of law.

We proposed to retitle §4.101
“Hypertension,” and to revise the
content to include a prohibition against
separately evaluating hypertension that
is secondary to thyroid or renal disease;
and a requirement that, in a veteran
with service-connected hypertension,
arteriosclerotic manifestations are to be
service-connected. One commenter
suggested adding more information to
§4.101 about secondary hypertension,
to include specifying when secondary
hypertension can be evaluated
separately from the condition causing it.

The rule regarding evaluation of
hypertension secondary to renal disease
is included in the part of the rating
schedule addressing the genitourinary
system at §4.115; secondary
hypertension associated with aortic
insufficiency or thyroid disease, and
isolated systolic hypertension, which
may be secondary to arteriosclerosis, are
addressed under DC 7101 (hypertensive
vascular disease). Since the issue of
service connection of secondary
hypertension is addressed in more
appropriate areas of the regulations, it
should not be addressed here, and
rather than expanding this material, we
have deleted it from §4.101.

The material in proposed §4.101
about conditions that are complications
of hypertension or other medical
conditions is also general medical
information available in standard texts.
As discussed above, it is not appropriate
in a regulation, and we have, therefore,
removed it. The issue of service
connection for conditions that are
proximately due to or the result of a
service-connected condition is
addressed at 38 CFR 3.310(a). It is,
therefore, unnecessary to address the
issue in §4.101, and we have removed
that material also.

In the former schedule, §4.102, which
was titled “Varicose veins and
phlebitis,” discussed the necessity of
testing for impairment of deep
circulation in varicose veins. We
proposed to retitle it ““Varicose veins”
but to retain the material about deep
circulation. Under the revised
evaluation criteria for varicose veins
adopted in this rule, however,
determining whether the deep
circulation is impaired is unnecessary
because the evaluation criteria focus on
functional impairment rather than the
location of the venous insufficiency. We
have, therefore, deleted that material
from §4.102.

Another commenter requested that we
address in §4.101 the advances in
medical science or objective foundation
for requiring that adjudicators attempt
to apportion cardiac signs and
symptoms that are attributable to
nonservice-connected arteriosclerotic
heart disease that is superimposed on
service-connected rheumatic heart
disease.

While it is often possible through
modern technology to determine the
separate effects of coexisting heart
diseases, such a determination requires
a medical assessment on a case-by-case
basis and cannot be determined by
regulation. We have, therefore, revised
the material to require that the rating
agency request a medical opinion when
it is necessary to determine whether



65210 Federal Register / Vol. 62,

No. 238 / Thursday, December 11, 1997 / Rules and Regulations

current signs and symptoms can be
attributed to one of the coexisting
conditions. Since the material is not
relevant to the entire cardiovascular
portion of the rating schedule, we have
moved it to a note under DC 7005,
arteriosclerotic heart disease.

One commenter suggested adding a
section to explain which diagnostic
codes should not be combined in the
case of coexisting cardiovascular
diseases.

As in the case of coexisting heart
diseases, determining whether
coexisting cardiovascular diseases have
functional impairments that can be
separately evaluated must be
determined on a case-by-case basis,
depending on the particular
manifestations of each condition. We,
therefore, make no change based on this
suggestion.

One commenter recommended that
we include cor pulmonale in the
cardiovascular portion of the schedule.

Cor pulmonale is a combination of
hypertrophy and dilatation of the right
ventricle secondary to pulmonary
hypertension, which is due to disease of
the lung parenchyma or pulmonary
vascular system (Braunwald, 1581).
Since cor pulmonale is always
secondary to a lung condition, and since
it is included in the evaluation criteria
for various conditions of the respiratory
system, in our judgment it is not
appropriate to include it in the
cardiovascular portion of the rating
schedule. For the sake of clarity,
however, we have placed a note in
§4.104 before DC 7000 instructing
rating agencies to evaluate cor
pulmonale as part of the pulmonary
condition that causes it.

The previous rating schedule
provided a 100-percent evaluation for
rheumatic heart disease (DC 7000) ““as
active disease and, with ascertainable
cardiac manifestation, for a period of six
months.” We proposed to retitle DC
7000 “valvular heart disease,’” and to
provide a 100-percent evaluation for
““active infections with valvular heart
damage for three months following
cessation of therapy.”

Three commenters objected to the
proposed change in the length of the
convalescence evaluation for DC 7000
(valvular heart disease).

Rheumatic fever is the condition most
commonly associated with valvular
heart damage, and its acute phase rarely
lasts longer than three months
(Braunwald, 1729). The level of activity
following this period depends on the
severity of residual disease (Cecil,
1637). While in the past patients with
acute rheumatic fever were put to bed
for several months, bed rest is no longer

considered necessary unless there is
significant carditis (Hurst, 1527). In
addition, most rebounds of rheumatic
fever (that is, reappearances of clinical
or laboratory evidence of acute
rheumatic fever following cessation of
treatment) occur within two weeks after
cessation of therapy, and do not occur
more than five weeks after complete
cessation of anti-rheumatic therapy
(Braunwald, 1730). In our judgment,
three months following cessation of
therapy is a reasonable period to allow
for stabilization of valvular damage due
to infection, and we have retained the
convalescence provision as proposed,
except for minor editorial changes.

We proposed that valvular heart
disease (DC 7000) be evaluated on the
basis of the level of physical activity,
i.e., “any,”, “ordinary,” or ‘‘strenuous,”
required to produce cardiac symptoms,
such as ““dyspnea,” “‘fatigue,” etc. We
received three comments objecting to
the proposed criteria.

One commenter suggested that
although the proposed general rating
formula for rheumatic heart disease (DC
7000), arteriosclerotic heart disease (DC
7005), and ventricular arrhythmia (DC
7011) is consistent with the
classifications of the New York Heart
Association, they are mostly for
subjective complaints, and the
commenter suggested that the current
criteria be retained except for deleting
words like ““characteristic’” and
“definitely.” Another commenter stated
that the proposed criteria for valvular
heart disease are highly subjective and
urged that we adopt objectively
confirmable criteria at every level.

We agree that more objective criteria
would result in more consistent
evaluations. In our judgment, however,
simply removing such terms as
‘““characteristic” and “‘definitely”” from
the criteria in the previous schedule
would not have the intended effect. We
have, therefore, revised the criteria to
incorporate objective measurements of
the level of physical activity, expressed
in METs (metabolic equivalents), at
which cardiac symptoms develop. This
does not represent a substantive change
in the method of evaluating cardiac
disabilities that we proposed, i.e.,
basing evaluations on the level of
physical activity that causes symptoms,
but is an objective method for
measuring the level of activity that
causes symptoms.

The exercise capacity of skeletal
muscle depends on the ability of the
cardiovascular system to deliver oxygen
to the muscle, and measuring exercise
capacity can, therefore, also measure
cardiovascular function. The most
accurate measure of exercise capacity is

the maximal oxygen uptake, which is
the amount of oxygen, in liters per
minute, transported from the lungs and
used by skeletal muscle at peak effort
(Braunwald, 1382). Because
measurement of the maximal oxygen
uptake is impractical, multiples of
resting oxygen consumption (or METS)
are used to calculate the energy cost of
physical activity. One MET is the energy
cost of standing quietly at rest and
represents an oxygen uptake of 3.5
milliliters per kilogram of body weight
per minute. The calculation of work
activities in multiples of METs is a
useful measurement for assessing
disability and standardizing the
reporting of exercise workloads when
different exercise protocols are used
(Braunwald, 162).

We have revised the evaluation
criteria for the major types of heart
disease based on: the level of physical
activity, expressed in METSs, that leads
to cardiac symptoms; whether there is
heart failure; the extent of any left
ventricular dysfunction; the presence of
cardiac hypertrophy or dilatation; and
the need for continuous medication. We
had proposed that valvular heart disease
(DC 7000) be evaluated on the basis of
the level of physical activity that
produces symptoms—100 percent if
“any,” 60 percent if “‘ordinary,” and 30
percent if ““strenuous’ activity produces
symptoms. We have revised those
criteria to assign a 100-percent
evaluation if a workload of three METs
or less produces dyspnea, fatigue,
angina, dizziness, or syncope. A
workload of three METSs represents such
activities as level walking, driving, and
very light calisthenics. We have revised
the criteria to assign a 60-percent
evaluation if a workload of greater than
three METSs but not greater than five
METS results in cardiac symptoms.
Activities that fall into this range
include walking two and a half miles
per hour, social dancing, light
carpentry, etc. We have revised the
criteria to assign a 30-percent evaluation
if a workload of greater than five METSs
but not greater than seven METSs
produces symptoms. Activities that fall
into this range include slow stair
climbing, gardening, shoveling light
earth, skating, bicycling at a speed of
nine to ten miles per hour, carpentry,
and swimming (Fox, S. M. 1ll,
Naughton, J.P., Haskell, W.L.: Physical
activity and the prevention of coronary
heart disease. Ann. Clin. Res., 3:404,
1971 and Goldman, L. et al.:
Comparative reproducibility and
validity of systems for assessing
cardiovascular functional class:
Advantages of a new specific activity
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scale. Circulation 64:1227, 1981). METSs
are measured by means of a treadmill
exercise test, which is the most widely
used test for diagnosing coronary artery
disease and for assessing the ability of
the coronary circulation to deliver
oxygen according to the metabolic needs
of the myocardium (Cecil, 175 and
Harrison, 966).

Administering a treadmill exercise
test may not be feasible in some
instances, however, because of a
medical contraindication, such as
unstable angina with pain at rest,
advanced atrioventricular block, or
uncontrolled hypertension. We have,
therefore, provided objective alternative
evaluation criteria, such as cardiac
hypertrophy or dilatation, decreased left
ventricular ejection fraction, and
congestive heart failure, for use in those
cases. We have also indicated that when
a treadmill test cannot be done for
medical reasons, the examiner’s
estimation of the level of activity,
expressed in METs and supported by
examples of specific activities, such as
slow stair climbing or shoveling snow
that results in dyspnea, fatigue, angina,
dizziness, or syncope, is acceptable.

The other objective criteria that we
have added as alternatives to the METs-
based criteria for valvular heart disease
are a left ventricular ejection fraction of
less than 30 percent or chronic
congestive heart failure for a 100-
percent evaluation; a left ventricular
ejection fraction of 30 to 50 percent, or
more than one episode of acute
congestive heart failure in the past year
for a 60-percent evaluation; evidence of
cardiac hypertrophy or dilatation on
electrocardiogram, echocardiogram, or
X-ray for a 30-percent evaluation, and a
requirement for continuous medication
for a 10-percent evaluation.

Since neurologic, gastrointestinal, and
other cardiovascular disorders may
result in symptoms similar to those for
valvular heart disease, we have also
added a requirement that valvular heart
disease be documented by findings on
physical examination and by
echocardiogram, Doppler
echocardiogram, or cardiac
catheterization.

Another commenter felt that the
proposed criteria for the 100-percent
level for valvular heart disease (DC
7000), arteriosclerotic heart disease (DC
7005), and ventricular arrhythmias (DC
7011)—that “any” physical activity
results in specified cardiac symptoms—
correlates not with total industrial
impairment but with being housebound
or helpless. Similarly, the commenter
objected that the requirement for the 60-
percent level—that “‘ordinary’’ physical

activity results in symptoms—actually
represents total impairment.

The proposed criteria for the 100-
percent level of these conditions were
meant to indicate a severe level of
impairment, but the language was
imprecise and perhaps suggested a
degree of impairment beyond total
impairment. Under the more objective
criteria that we are adopting here, a 100-
percent evaluation requires that a
workload of three METSs or less
produces dyspnea, fatigue, angina,
dizziness, or syncope. A workload of
three METs includes such activities as
level walking, driving, and very light
calisthenics. While the development of
cardiac symptoms at this level of
activities indicates total impairment, it
does not suggest that the patient is
either housebound or helpless.
Similarly, under the more objective
criteria, a 60-percent evaluation requires
that a workload of greater than three
METSs but not greater than five METs
produces cardiac symptoms. Since
activities that fall into this range include
walking two and a half miles per hour,
social dancing, and light carpentry, this
range does not represent total
impairment. In our judgment, by
adopting more objective criteria, we
have eliminated the problem that the
commenter identified.

The prior schedule assigned a 10-
percent evaluation under DC 7000
(rheumatic heart disease, now
designated as valvular heart disease),
when there was an identifiable valvular
lesion, with little dyspnea and no
cardiomegaly. We proposed to delete
the 10-percent level and to evaluate the
condition as zero percent disabling if it
does not limit physical activity.

Two commenters objected to the
proposed deletion of a 10-percent level
of evaluation for valvular heart disease.
One suggested a 10-percent evaluation
when dietary adjustments and
medication are necessary to control
symptoms or prevent emboli; the other
suggested a 10-percent evaluation for
asymptomatic valvular heart disease or
arrhythmias that require medication.

Upon further consideration, we have
added a 10-percent evaluation, which
will be assigned when symptoms
develop at a workload of greater than 7
METSs but not greater than 10 METSs.
Activities that fall into this range
include jogging, playing basketball,
digging ditches, and sawing hardwood.
When symptoms develop only during
such activities, there may be some
impairment of earning capacity, but it is
likely to be slight. We have also
established an alternative criterion for a
10-percent evaluation—the need for
continuous medication—consistent with

the 10-percent evaluations assigned
under other body systems, e.g.,
gynecological and endocrine conditions,
when continuous medication is
required. We have also deleted the zero-
percent level of evaluation as
unnecessary, since zero percent may be
assigned under any diagnostic code
when the criteria for a compensable
evaluation are not met (38 CFR 4.31).

DC 7000 was titled “rheumatic heart
disease” in the previous schedule. We
proposed to retitle it “valvular heart
disease,” and to specify that it included
rheumatic heart disease, syphilitic heart
disease, and sequelae involving valvular
heart damage from endocarditis,
pericarditis, or trauma. Because each of
the conditions listed under DC 7000
(except trauma) has its own diagnostic
code and criteria, we have revised the
title to “valvular heart disease
(including rheumatic heart disease)”
and deleted the list of conditions. The
term “‘valvular heart disease”
encompasses all types of valvular
disease not otherwise specified,
including those due to trauma.

We proposed to require that
endocarditis (DC 7001), pericarditis (DC
7002), and pericardial adhesions (DC
7003) be rated as valvular heart disease.
We have instead repeated the evaluation
criteria under each diagnostic code to
which they apply. We have also deleted
the three-month period of
convalescence evaluation that would
have been available for pericardial
adhesions if evaluated strictly under the
criteria for valvular heart disease (DC
7000); pericardial adhesions are a
chronic condition rather than an acute
infection, and a convalescence
evaluation is, therefore, inappropriate.

We proposed that syphilitic heart
disease (DC 7004) be evaluated under
the criteria for either valvular heart
disease or aortic aneurysm (DC 7110).
We have now provided criteria for DC
7004 that are based on the same
objective measurements of the level of
physical activity that causes symptoms.
We placed a note following this
diagnostic code directing that syphilitic
aortic aneurysms be evaluated under DC
7110 (aortic aneurysm), since the
criteria under DC 7110 apply to aortic
aneurysm of any etiology. Since
syphilitic heart disease has no phase of
active infection, being the late result of
a much earlier syphilitic infection, we
have omitted the criteria based on active
infection, as we did under DC 7003.

We proposed to revise the length of
convalescence evaluation following a
myocardial infarction (DC 7005 or 7006)
from six months to three months. One
commenter objected that three months
represents the optimal, rather than the
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average, recovery period following
myocardial infarction.

The interval between an
uncomplicated myocardial infarction
and return to work is 70-90 days
(Braunwald, 1390), and a return to work
evaluation can be performed within five
weeks after an uncomplicated
myocardial infarction (“The Heart”
1115 (J. Willis Hurst, M.D. et al. eds.,
7th ed. 1990)). Complete healing of the
myocardium, i.e., replacement of the
infarcted area by scar tissue, takes six to
eight weeks, and most patients will be
able to return to work by 12 weeks,
many much earlier (‘“‘Harrison’s
Principles of Internal Medicine” 956-57
(Jean D. Wilson, M.D. et al. eds., 12th
ed. 1991)). This information clearly
establishes that most patients with
myocardial infarction recover within
three months, and, in our judgment, that
is an adequate period for a
convalescence evaluation.

Another individual said that three
months is not an adequate length of
convalescence evaluation following
myocardial infarction because it takes
six months, which according to the
commenter is the normally accepted
recovery time, for ancillary circulation
patterns to develop.

The development of collateral
circulation represents a long-range
adaptation to ischemia due to coronary
artery disease (Hurst, 944). It is,
therefore, more relevant in predicting
whether an infarction will occur or how
severe it might be, than in determining
the length of convalescence after
infarction, and we have made no change
based on this comment.

In response to requests for more
objective criteria, we have adopted
criteria for the 10-, 30-, 60-, and 100-
percent levels for arteriosclerotic heart
disease using the same METs-based
criteria we have adopted for DC 7000
(valvular heart disease). We have also
adopted similar alternative criteria
based either on chronic or multiple
episodes of congestive heart failure, left
ventricular dysfunction with decreased
ejection fraction percentages, or cardiac
hypertrophy or dilatation.

The prior rating schedule assigned 30-
percent evaluations under DCs 7005
(arteriosclerotic heart disease) and 7006
(myocardium, infarction of, due to
thrombosis or embolism) “‘following
typical coronary occlusion or
thrombosis,” or “with history of
substantiated anginal attack, ordinary
manual labor feasible,” but provided
neither a 10-percent level nor specific
criteria for a zero-percent evaluation.
We proposed to assign a 30-percent
evaluation for those with cardiac
symptoms appearing after strenuous

physical activity, and to establish a
zero-percent level for those with no
limitation of physical activity.

Two commenters objected to the
proposed changes. One suggested we
provide a 20-percent level under DC
7005 for some limitation of activities
and a 30-percent level for one or more
symptoms. One felt that 30 percent
should be the minimum under DC 7005
or DC 7006 because permanent
disability results.

In keeping with the objective
evaluation criteria we are adopting, it is
feasible to establish additional levels of
impairment based on an objective
measurement of the workload at which
symptoms develop. We have added a
10-percent evaluation under DC’s 7005
and 7006 for those who have cardiac
symptoms at a workload greater than 7
METSs but not greater than 10 METS,
which includes such activities as
gardening and skating. The 10-percent
evaluation may also be assigned when
continuous medication is required,
which is consistent with the evaluation
of other heart conditions. As a result, if,
for different conditions, the same
workload elicits symptoms, the
conditions will be assigned the same
evaluation. A 30-percent minimum
evaluation is not warranted.
Arteriosclerotic heart disease may be
mild enough that it imposes little or no
functional impairment, and, in our
judgment, the most equitable way to
evaluate the condition is to do so
objectively according to the physical
workload that causes symptoms.

We proposed that arteriosclerotic
heart disease (DC 7005) and myocardial
infarction (DC 7006) be evaluated under
the same criteria. That was reasonable
under the subjective evaluation criteria
that were proposed, but there are some
condition-specific differences that the
criteria must reflect. We have provided
for a three-month convalescence
evaluation following a myocardial
infarction (DC 7006), a condition of
sudden onset. Arteriosclerotic heart
disease (DC 7005), on the other hand, is
a chronic condition that does not
warrant a convalescence evaluation. We
have added a requirement to DC 7005
that the veteran have “documented”
coronary artery disease. Similarly, we
have headed DC 7006 with the
statement “with history of myocardial
infarction, documented by laboratory
tests.” This replaces the requirement
that the myocardial infarction be
“typical’’ in order to assign the
convalescence evaluation. Since
atypical myocardial infarctions may be
just as disabling as typical ones, we
have revised the criteria for a
convalescence rating to require that an

infarction be “‘documented” rather than
“typical.”

We have deleted the instruction
proposed under DC 7005 that
cardiomyopathies (DC 7020) and
hypertensive heart disease (DC 7007) are
to be rated as arteriosclerotic heart
disease because we have provided each
of these conditions with criteria under
its own diagnostic code.

We proposed that hypertensive heart
disease (DC 7007) be evaluated under
the criteria for arteriosclerotic heart
disease, i.e., percentage evaluations
based on the level of activity that causes
symptoms, and we have revised the
criteria using the same objective
evaluation criteria as for arteriosclerotic
heart disease.

We have made minor editorial
changes under DC 7008 (hyperthyroid
heart disease).

We proposed that a 30-percent
evaluation under DC 7010
(supraventricular arrhythmias) require
paroxysmal atrial fibrillation or other
supraventricular tachycardia, with
severe frequent attacks despite therapy,
and that the 10-percent evaluation
require permanent atrial fibrillation or
infrequent or mild attacks documented
by electrocardiogram (ECG) or Holter
monitor.

Two commenters pointed out that
such phrases as ‘‘severe, frequent
attacks’ are indefinite, and one
suggested that we replace these terms
with more objective ones.

We agree and have revised the criteria
to require more than four episodes a
year of paroxysmal atrial fibrillation or
other supraventricular tachycardia for
the 30-percent level, and permanent
atrial fibrillation or one to four episodes
a year of paroxysmal atrial fibrillation or
other supraventricular tachycardia for
the 10-percent level. Both sets of criteria
require documentation by ECG or Holter
monitor.

We proposed to evaluate sustained
ventricular arrhythmias (DC 7011)
according to whether “ordinary’ or
“'strenuous’ activity results in
palpitations or symptoms of arrhythmia.
A commenter objected to the
subjectivity of the proposed criteria for
DC 7011.

Based on this comment, we have
revised the criteria using the same
objective measurements that we are
using for arteriosclerotic heart disease.
We have, however, retained specific
provisions for a total evaluation while
an Automatic Implantable Cardioverter-
Defibrillator (AICD) is in place. The use
of AICDs is associated with the potential
for serious complications such as
myocardial infarction, stroke,
cardiogenic shock, and complications
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associated with the thoracotomy
required for its insertion (Braunwald,
750). We have revised the language
slightly to make it clear that a 100-
percent evaluation will be assigned for
as long as the AICD is in place. We have
also made other nonsubstantive changes
in the language at 100 percent for the
sake of clarity.

The previous schedule provided a
100-percent evaluation for DC 7015,
atrioventricular block, for one year
following implantation of a pacemaker
when required by a complete heart
block with attacks of syncope, and a 60-
percent evaluation for complete heart
block with Stokes-Adams attacks several
times a year despite medication or a
pacemaker. We proposed to eliminate
the 100-percent level while retaining
essentially the same criteria for the
other levels.

One commenter stated that a 100-
percent evaluation is warranted under
DC 7015 when there is a complete heart
block with syncopal attacks despite
therapy or a pacemaker. Another
commenter suggested that we replace
the requirement for “‘several’ attacks a
year for the 60-percent evaluation under
DC 7015 with a definite number.

Upon further review, in response both
to these comments and to the requests
for more objective criteria, we have
revised the criteria for DC 7015 by
providing the same objective evaluation
criteria we have used for ventricular
arrhythmias (DC 7011) and many other
heart conditions, since heart block may
result in a variety of cardiac signs and
symptoms and a wide range of
disabilities. This change restores the
100-percent evaluation level. These
criteria replace evaluation criteria based
on the electrocardiographic designation
of complete or incomplete block.
Because both complete and incomplete
heart blocks can differ in severity,
basing evaluations on the degree of
heart block could lead to different
evaluations for similar symptoms. In our
judgment, the revised criteria are a
better measure of the disabling effects of
atrioventricular block than whether the
block is complete or incomplete.

The only difference in the criteria for
atrioventricular block (DC 7015) and
ventricular arrhythmias (DC 7011) is
that a 10-percent evaluation for DC 7015
will be assigned when either a
pacemaker, a common method of
treatment for this condition, or
continuous medication is required. We
have deleted the proposed zero-percent
evaluation, since under the provisions
of 38 CFR 4.314a, a zero-percent
evaluation may be assigned when the
findings are less than those needed for
a compensable level. We have also

edited the note requiring that certain
unusual cases of associated arrhythmias
are to be submitted to the Director of the
Compensation and Pension Service for
evaluation, for the sake of clarity.

The previous schedule established a
minimum 30-percent evaluation for
heart valve replacement (DC 7016); we
proposed a 30-percent evaluation when
strenuous activity causes specific
cardiac symptoms, and a zero-percent
evaluation when the condition imposes
no limitation of physical activity. One
commenter suggested that we retain the
30-percent minimum evaluation, but
gave no rationale for the suggestion.

The level of residual disability
following valve replacement can also be
objectively determined based on the
level of activity that results in
symptoms in the same manner as for
valvular heart disease. We have,
therefore, revised the criteria to assign a
30-percent evaluation when a workload
of greater than 5 METs but not greater
than 7 METSs results in symptoms, or
when there is evidence of cardiac
hypertrophy or dilatation. For the sake
of consistency with the evaluation
criteria for other heart conditions
evaluated based on the level of physical
activity that causes symptoms, we have
added a ten-percent evaluation when a
workload of greater than 7 METSs but not
greater than 10 METS results in
symptoms. In our judgment, specific
symptoms warrant the same evaluation
whether they occur before or after valve
replacement, and we are not aware of
any special circumstances following
valve replacement that would justify a
30-percent minimum evaluation.

We have edited the language of the
note regarding the assignment of 100
percent following admission for heart
valve replacement to assure that the
provisions of § 3.105(e) will be followed
whether the reduction from the 100-
percent evaluation is based upon the
mandatory examination six months
following discharge or following a
subsequent examination.

The previous schedule called for a
total evaluation for one year following
heart valve replacement (DC 7016). We
proposed a total evaluation for an
indefinite period, with a mandatory VA
examination six months after the
surgery, with any change in evaluation
based on that or any subsequent
examination to be made under the
provisions of 38 CFR 3.105(e).

One commenter objected to the
proposed change, stating that heart
valve replacement is a high risk surgical
procedure, and many patients have
post-operative congestive heart failure
for a considerable time. Another
commenter said that the proposed

reduction in length of the convalescence
evaluation is arbitrary, that it goes
beyond the purpose of the review, and
that no justification has been provided.

We recognize that it ordinarily takes
patients longer to recover from valve
replacement than from acute valvular
infection, endocarditis, or pericarditis
and, therefore, proposed an indefinite
period of total evaluation. We believe
that six months following discharge
from the hospital is a reasonable time at
which to examine a patient to determine
whether the condition has stabilized
and the extent of residual disability. If
the results of that or any subsequent
examination warrant a reduction in
evaluation, the reduction will be
implemented under the notice and
effective date provisions of 38 CFR
3.105(e), which require a 60-day notice
before VA reduces an evaluation and an
additional 60-day notice before the
reduced evaluation takes effect. By
requiring an examination, the revised
procedure will assure that all residuals
are documented; it also ensures that the
veteran receive timely notice of any
proposed action and have an
opportunity to present evidence
showing that the proposed action
should not be taken. In our judgment,
this method will better ensure that
actual residual disabilities and
recuperation times are taken into
account because they will be
documented on examination.

We proposed to change the length of
the total evaluation following coronary
artery bypass surgery (DC 7017) from
one year to three months. One
commenter objected, stating that
unspecified medical textbooks suggest
resumption of sedentary activity over
the two-to three-month period following
surgery, with resumption of full activity
after three months. Another expressed
his belief that a reduction to three
months is unreasonably restrictive and
does not reflect the average impairment
for those in poor health or those who
have cardiomyopathies or pulmonary
and systemic organ congestion.

An article in the Journal of the
American College of Cardiology (1029
vol. 14, no. 4, Oct. 1989) entitled
“Insurability and Employability of the
Patient with Ischemic Heart Disease”
states that return to work evaluations
are appropriate seven weeks after
bypass surgery. Neither this article nor
the unidentified information cited by
the commenter justifies the need for a
convalescence evaluation longer than
three months. For the individual who
requires a longer than average period of
convalescence, a total evaluation may be
assigned for a longer period under the
provisions of §84.29 and 4.30 of the
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rating schedule. We have, therefore,
retained the provision assigning a total
evaluation for three months following
surgery as proposed.

We proposed that coronary artery
bypass surgery be evaluated using the
evaluation criteria for arteriosclerotic
heart disease, which was not a change
from the previous schedule. One
commenter suggested that 30 percent be
the minimum evaluation following
bypass surgery, analogous to
arteriosclerotic heart disease (DC 7005).

We have provided objective criteria
for evaluation following coronary
bypass surgery that are the same as the
criteria we have provided for
arteriosclerotic heart disease (DC 7005).
The surgery itself does not necessarily
produce a 30-percent level of
impairment; in fact, it often alleviates
the disability from arteriosclerotic heart
disease. In our judgment, an evaluation
based on the workload at which
symptoms develop is a reasonable and
consistent way to assess the extent of
disability; a 30-percent evaluation will
be assigned if symptoms develop at the
same workload that warrants a 30-
percent evaluation for other cardiac
conditions.

One commenter suggested that we
add a convalescence evaluation
following balloon angioplasty for
coronary artery disease.

Most patients who undergo balloon
angioplasty are discharged from the
hospital 24 hours or less after surgery,
and many can return to work in a week
or less after a successful and
uncomplicated angioplasty (Hurst, 2145
and Braunwald, 1367). In our judgment,
a total evaluation for a specified period
to allow for convalescence is, therefore,
not warranted.

We proposed changing the duration of
the total evaluation following
implantation of a cardiac pacemaker
(currently Note (2) under DC 7015,
proposed as DC 7018) from one year to
two months. One commenter said that
the total evaluation should continue for
one year; another said that pacemakers
require close monitoring postoperatively
and that patients should not concern
themselves with a return to activity
sooner than medically advisable.

Pacemaker implantation is not major
surgery, nor is it associated with
debilitating or long-term residuals.
Those who undergo a cardiac
pacemaker implantation are usually
discharged from the hospital the
following day and are seen in follow-up
two weeks after surgery to check the
wound and to test the pacing system
(Hurst, 2103—4). They are subsequently
evaluated two months after
implantation, and virtually all patients

will have definitive pacemaker
programming for long-term function at
that time (Braunwald, 747). Thereafter,
there is periodic monitoring, often
conducted by telephone. In our
judgment, a two-month convalescence
evaluation is adequate for a normal
recovery from pacemaker implantation.

One commenter suggested that we
add a 100-percent evaluation under DC
7018, implantable cardiac pacemakers,
for those patients who require frequent
follow-up and adjustment after
pacemaker implant.

DC 7018 allows evaluation of a
patient’s condition following
implantation of a pacemaker under
supraventricular arrhythmias (DC 7010),
ventricular arrhythmias (DC 7011), or
atrioventricular block (DC 7015), if
appropriate. A 100-percent evaluation
may, therefore, be assigned based either
on symptoms or on the number of
episodes of arrhythmia, depending on
the diagnostic code used. These criteria
are a better indicator of residual
disability than the frequency of
adjustments or follow-up, and we have
made no change based on this
suggestion.

Another commenter felt that 30
percent should be the minimum
evaluation for DC 7018 after a
pacemaker has been implanted.

A pacemaker requires regular
checkups and monitoring, often by
telephone, but the patient may, in fact,
be asymptomatic. An evaluation of 10
percent rather than 30 percent is more
appropriate for such cases, and we have
added a minimum evaluation of 10
percent to the criteria under DC 7018.
This is comparable to the assignment of
10 percent for other cardiac conditions
when continuous medication is
required.

One commenter suggested that we
add a caveat under pacemaker
implantation (DC 7018) that
reimplantation or replacement of a
pacemaker does not warrant a 100-
percent evaluation.

The total evaluation for two months
following implantation of a pacemaker
is to provide a period of recuperation
from the surgery and any possible side-
effects, as well as to provide a period to
adjust the device itself and test the
response of the individual’s heart. These
considerations apply as well to the
replacement of a pacemaker, and, in our
judgment, limiting convalescence
evaluations to the initial implantation
only is not warranted.

We proposed to add a new diagnostic
code (DC 7019) for cardiac
transplantation allowing a total
evaluation for an indefinite period
following the transplant, with a

mandatory VA examination to be
conducted one year later. In the past,
with no provision for cardiac
transplantation in the rating schedule, a
fixed period of convalescence
evaluation for two years was assigned,
analogous to what the rating schedule
provided following renal transplant
prior to the revisions to the
genitourinary portion of the rating
schedule published January 18, 1994.

One commenter stated that the total
evaluation following cardiac
transplantation (DC 7019) should
continue for two years because the risk
of rejection and survival data show that
this is dangerous surgery.

Because more than 85 percent of one-
year survivors of a cardiac transplant
have